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SUPERIOR COURT OF THE D ]STRICT

TAX DIVISTON

OF COLIJMBTA

- l  / i  9 ,0

TOLU TOLU, €t  a l  .

Pe t i t i one rs

I\dAYOR ANTHONY WILLIAIUS,

e t  a L .

Tax  Docke t  No .  8351 -04

Re  sponden t  s

MEMORANDUM AND ORDER

Be fo re  t he  Cou r t  a re Pe t i t i one rs  Mo t i on  f o r

Recons ide ra t i on , i - h o  / - \ r 1 1 1 1 ^ r e i t i r- _ t - F , - , - , : l - . , ; n r l  t  h c  r o n l  '- - - *Y .

A.  The  S tandard  fo r  De te rm in ing  the  Pe t i t i on

Pet i t i oners  a rgue  tha t  the  Cour t  e r red  in  conc lud ing

t ha t  " ex t rao rd ina rv  c i r cums ta r , ces "  a re  t c  be  de te rm ined

unde r  t he  s tanda rd  se t  f  o r t h  r  r - ,  Enochs  v  .  W i  11 i  ams

Pack ing  &  Nav iga t i on  Co .  ,  31  C  U .  S ( i q 6 , ) \  : n d  R : r r r z  \ Z
\  r  J  v -  I  t

Amer i can  Te ] .  &  Te l .  Co . ,  56 - '  i . . 2C  I 069 ,  1013  (D .C .

1989) - l ^ -  + 1 - . - +  ; r  - * ^ - l - i ^ ;  + l ^ ^
l l _ r \ _ r i l  L l r d L  - L L  o r r p ' - I t g L - l  L t t g

as  t he  Cou r t  w l l l  nowco r rec t  s t anda rd  t o  t h i s  cas€ /

- { - { - a m n +  r ^  ^ w n l : i n
d  L  L g r i l P L  L \ - . /  g ^ P r q r r l .

The  Cou r t  i s  o f  t he  o r r



D.  C.  Code  S  41-3301  p rov ides  :  "No  su i t  sha l -  I  be

f  i l e d  t O  e n j O i n  t h e  a S S e S S m e n t  O r  C O L  l  o n f  i  n n  l ' r r r  l - L ^

Dis t r i c t  o f  Co lumb ia  o r  any  o f  i t s  o f f i ce rs ,  agen ts ,  o r

emp loyees  o f  any  tax .  "  The  pe t i t i oners  do  no t  d ispu te

tha t  th i s  s ta tu te  app l ies  to  the  p resen t  ac t ion .  The

p la in  language  o f  the  s ta tu te  admi ts  o f  no  excep t ions .

Never the less ,  ou r  Cour t  o f  Appea Is ,  fo l l ow ing  the  l -ead  o f

the  Un i ted  S ta tes  Supreme Cour t  i n  in te rp re t ing  a  federa l

s ta tu te  w i th  s im i l

l im i ted  excep t ion

I  *  
t N l  o  s u i t  f o r

c o l l e c t i o n  o f  a n y  t a x  s h a l l
S  

- i 2 4 i ( a ) .  
s e e  a l s o  2 8  u . s .

r e g a r c i i n g  i n j u n c t i o n  a g a i n s t

a r l y  c l - ea r  l anguage ' ,  has  c rea ted  a

to  t h i  s  abso l -u te  p roh ib i  t i on  .

L  t t E

t h e  p u r p o s e  o f  r e s t r a i n i n g  t h e  a s s e s s m e n t  o r
b e  m a j n t a i n e d  i n  a n y  c o u r t . "  2 6  U . S . C .
C .  S  1  3 4  1 ,  c o n t a i n i n g  s i m i  1 a r  I a n g u a g e

t h e  a s s e s s m e n t  o r  c o f t e c t i o n  o f  s t a t e  t a x e s

f n  D i s t r i c t  o f  Co lumb ia  v .  G reen ,  310  A .2d  848

(1913 )  ,  t he  f i r s t  case  i n  wh i ch  t he  Cou r t  o f  Appea l s  had

occas ion  t o  app l y  t he  D i s t r i c t  o f  Co i -umb ia  s ta tu te ,  t he

cou r t  r e l i ed  on  M i l l e r  v .  S tanda rd  Nu t  Ma rga r i ne  Co . ,  284

U.S.  498  (1932)  ,  i n  "po j -n t ing  ou t "  tha t  the  t r i a l  cour t

had  f ound  " t he  f ac t s  o f  t h i s

and  ex t rao rd ina rv  as  t o  mer i t

case  t o  be  so  excep t i ona l

cour t  quo ted Standa rd  Nu t  as

equ i tab le  re l - ie f  . "

fo l  l ows  :

IW]  here  comp]a inan t  shows tha t  in
add i t i on  to  the  i l l ega l i t y  o f  an
exac t ion  in  the  gu ise  o f  a  tax  the re
ex is t  spec ia l  and  ex t raord inary



c i rcumstances  su f f i c ien t  to  b r ing  the
case  w i th in  some acknowledged  head  o f
o r r t t ' i  f  r t  - i r r r i  q h r r r A a n a r  =  q r r i  f  m . : t \ 7  i - r ov y u r  L J  J  u r r J P r  u L r E r l L E ,  o  D L I r  L  r t t c l y  L r E :

main ta i ned  t o  en io i n  t he  co lLec to r

310 A .2d  a t  852  (quo t ing  284  U.S .  a t  509) .  The  "spec ia l

anc i  ex t raord inary  c i r cumstances"  found  by  the  t r ia l -  cour t

i n  G reen  we re  t ha t  t he  t ax i ng  au rhc r i t i e s ,  dece i t f u l l y ,

c i c  no t  i n f o rm  the  pe t i t j on j nc  t a> tFaye rs  t ha t  t he  l eve l

o f  t he i r  assessmen ts  had  been  chanoed  un t i l -  a f t e r  t he

t jme  by  wh i ch  t hey  cou ld  ha r -e  pu rsued  an  adm in i s t r a t i ve

remedy ,  t he reby  rende r i ng  t he i r  adm in i s t r a t j ve  remedy

"use less . "  I d .  a t  852 -53 .  G reen  t hus  appea rs  t o  ho ld

tha t  t he  cou r t  has  j u r i sd i c t i on  t o  en te r t a i n  a  su i t  f o r

6 r t  i n j unc t i on  aga ins t  t he  assessmen t  o f  a  t ax  whe re  t he

as -cessmen t  i s  bo th  i nva l i d  ano  t he  t axpay ing  p l a i n t i f f s

ha rze  had  no  adm in i s t r a t i ve  re i r , edv  b ) ,  wh i ch  t o  cha l l enge

the  tax .

I n  r e l y i ng  on  S tanda rd  Nu t

\ :  R o n o n t  q  n f  I I n  i  r r  S r z q  ? A L  I  '. \ v v v f  r s u  .  v f  e .  ,

= r , ^  i - ,  = i A ' i j -  i n nC I J \ J ,  l l l  O \ l L f - f  L l V i l ,

e  L - i c  / 1 q ? R t  f h
\  J  J J g I  

'

Al- l-en

o  r - a r  r  r f

i n  G reen  f a i l ed  t o  men t i on  I / i i  I  I  j  am_ .  P ; r - k  i  no  _  s r l n r ^

oec ided  a f t e r  S tanda rd  Nu t -  : .  l t  * ,  r  i  ams  Pack ing ,  t he

cou r t  conc l - uded  t ha t  no t  on11 ,  musL  a  r - La in t i f f  seek ing  an

in j unc t i on  show  the  i nadequac l z  o f  a  r €ed l  r emedy ,  he  mus t



a l - so  show  tha t  " unc ie r  no  c i  r cums tances  couLc i  t he

Government  u ] t ima te lv  p reva i r . "  310  U.S .  a t  1

c o u r t  m a d e  c l - e a r  t h e  p o l i c _ ,

T h e  c l o \ / e r n m e n l  i s  e n t i t l e o

r . : nCe r - I  
" ; i no  

t h i  s  - s t anc ia ro .

' i - a  * ' r , c  r r n m n l  C C ] _ L e C t j O n  O fF  t  v i  r t l J

an t :  - i r - - unc t i o r -  - c t a tu t€  - s  t c^ +  +  r  -
U A  L ] I Ctaxes .  The  purpose

1 1  r o q a r \ / o  t h i q  r i n h t

' i  n t e r f e r i n o  w i t h  t h e

d e t e r m i n a t i o n  o f  t h e

1 - - . '  n - n l . . i h i 1 .  i n q  a  C O U f t  f f O n ,p J  
l J r 9 r l J ! J  r l

cc l - l ec t : c : -  c f  i ax€s ,  r equ j r j nc  t he

leoa l i t ; ' c i  t f . e  La> -  r c  be  c j e te rm tnec

in  a  r e fund  su i t .  I d .  Bu t  r  f  i  t  1 , c  c l ea r  t ha t  " unc ie r  nc

c i - r cums tances "  cou ld  t he  gove rnmen t  p reva i i  i n  a , -  { . , - , 4
I  C  I  U t t U

wou l  osu i t ,  t he  pu rposes  o f  t he  an t  r  - j  r ,  ,  uncL j  o r -  s t a ru r€

no t  be  se rved  bV  dec l t t l r ' t  q r \ - i  / - T  1  a , r
)  v )  /  , t f  equ i t rI  n a r

ex i

1 n

j u r i sd ic t ion  o therw lse

"exac t ion  i s  mere ly  in

S t S
' .  -  -  j  

r  *  r  = r  i  n q ] -  , - r \ a L  1  f , LI  L  -  - l l -  L l l G  L  - i l !  L u r r v ! ,  ! l  j L

\ i _ l - ' c  r r r r i  - e

(  quo t ing Standa rd  Nu t ,  284  U .S .  E * i  509 ) I  l l c

conc l "uded :

We be l - i eve  t ha t  t he  q r res t i on  o f
whe the r  t he  Gove rnmen- .  ha - .  a  chance  c f
u l - t ima te l y  p reva iL i nc  j s  t c  be
de te rm ined  on  t he  bas r * .  c i  t ne
in fo rma t i o r r  ava i l ab -Le  * r -C , i  a t  t he
t ime  o f  su i t .  On ]1 ;  i f  j t  r s  t hen

- ^ n +  + L - t  r r n r i c -  r . . . €  I I r C S - _  - L i - b e r a _c : P P A I g I I L  L l l d L ,  u r r u L -  s . . \

v iew  o f  t he  l aw  anc  t he  f  ac * . s ,  t he
Un i t ed  S ta tes  canno t  e -e ta r l r s r .  i t s
c1a im ,  may  t he  su i - .  f c :  a r .  i n j unc t -Lon
be  ma in ta i ned .  C the r t ' ; r  s€  /  t he
D is t r i c t  Cou r t  I  - c  h ' i  t nc r * ,

l c .

cou r  - .



j u r i sd i c t i on ,  and  t he  comp la in t  mus t
be  d i sm issed .  To  requ i re  mor€  t han
good  f a i t h  on  t he  pa r i -  o f  t he
Gove rnmen t  wouLd  unc iuL  y  i n t e r f  e re  w i t h
a  co l - l - a te raJ -  ob  j  ec t i ve  o f  t he  Ac t
p ro tec t i on  o f  t he  cc l Lec to r  f r om
l i t i ga t i on  pend ing  a  su i t  f o r  r e fund .
And  t o  pe rm i t  even  t he  ma in tenance  o f
a  su i t  j - n  wh j - ch  an  i n j unc t i on  cou l -d
i ssue  on l y  a f  t e r  t he  l axpaye r ' - .
non l i ab i l i t y  hac i  bee r ,  c cnc -L t r s i ve , l '
e s tab l i shed  m igh t  " r . r ' .  eve ry  p rac t j ca l .
sense  ope ra te  t c  su - . oenc j  co - ' - ec t i on  o f
t he  .  t axes  un t i  -  t he  I  i t : . ga t  j - on

i s  ended . "  G rea t  Lakes  D redge  a  Dock
Co .  v .  Hu f fman ,  31  9  U .  S .  293 ,  299
Thus ,  i n  gene ra l ,  t he  Ac t  p roh ib i t s
su i t s  f o r  i n j unc t l ons  ba r r i no  t he
co l - l - ec t i on  o f  f ede ra - r  t azes  when  t he
co l l ec t i ng  o f f i ce r s  have  made  t he
assessmen t  and  c l - a i n ,  t ha t  i * .  i . s  va l i c .
Snyde r  v .  Ma rks ,  109  U .S .  fB9 ,  i 94 .

I d .  a t  7 -8 .

I n  Bob  Jones  Un i v . v , r l ' ' v l J , 476  U .S 1 ? c ,  ( 1 q 1  A

t he  Cou r t  comprehens i ve l y  r ev rewed i t s  p r i - o r

i n te rp re ta t ions  o f  the  an t i -

) '

I t- r . i r ) n n l - i n n
I  j l  J u t l g t a v t l

n n i  n f  a n l  n r r i -r " * '

ex i s tence  o f

t ha t  du r j no  rhe  f r  r s t  na l  f - cen tu r y  o f  t he

the  s ta tu te ,  " t h€  Cou r t  qave  i t  l i t e ra l

. . .  , . ' A y d  l  a  l ' f , r  u  -  t  +  i r r  + . . v  + h a
! E y q r u  L !  L r r r  L I I C I O L  L g I  \ - r -  L l . l t :  l - C f \ t  L l . l cf  a r r - e .  w i  f  h o U tr v ! v v ,

na tu re  o f  t he p re -en fo r cemen :  cha l - l enoe  t c  i t ,  o r  t he

^ + - + r r ^  ^ €  + 1 - ^  ^ ' l ^ . i * * 4 5 {  t t
>  L d  L U - -  L r J -  L . l t E  t J r O - r r . l  L l  r  r -  . - r c .  a t  / 4 2 l ^ - - - + r ^ r -

n m i f 1 - e r l )
u v v / A l though  d i c t a  anc  no -Lc i i nos

sugqes ted  t ha t  t he re  m : -qh t  be  ex t rao rc r l : a r \ -  c r  r cums tances



. , i + + . i - ^  ^  C i  e n a y T t ) , ( ?  f  , : O f f .  a  l i t e f a _  . n t F r n r c r = r i o - ,  .  t t ^ , c| , c r l l l J - L L - j . j l y  A  u L v c -  L U I E  - - \ r l l l  C  J )  L g I C -  - ) )  L E I - l r J . C L c L

C O U f t  l i m i t e C i  t h O S e  C i e r A r r t , r F q  r r -  q n e C i  A .  r _ i  r r _ r r r r ,  q t : r r  r . _ F cV J ! U U J I I L  L q ] J U L L

ou ts i de  t he  p re -en fo r cemen t  con tex i Th t r s ,  " t h€  Ccu r * . ' s

F ;  - -  +  - l ^ ^ - v + r r v ^  r u - -  -  :  -  :  - ^ - ^  j  . - ^  ^ {  + 1 . - ^
I - . i I D L  L j ( ' p o t L t - l - L ( :  I . t L r l l .  C  - L - I L E 1 d - t  . t C d L - . ]  _ 1  l l u  L I  L J I C  c l L L

p roduced  a  p romp t  cc r rec t i cn  j r .  cou rse

/ ^ - + . i ' ^ ^  - _ ^ r ^ ? m  \ - .  
- : t F r _ _ r  

2 6 2  U . S .  : : 1! L l L l l l l J  \ J t O l l u . . .

' 1  l ' -
O L  1 1 .

The  cou r t  i n  Eob  Jcne  - .  t hen  d i  s c r , ssec i  S tanca rc  N r - r t

: n d  A l ' l  o n
r  1 4  r  v r r  t

-  , , i - . :  ^ 1 -
D t . l P - L o ,  w l j - L L l l f o l . - Lowec i  S tanoa rd  Nu t c + ^ * ^ - - , i

Nut ,  acco rd ing  t c  t he  cou r t  i n  Bo I - , -  J cnes ,  se t  f  o r t h  a

" n e w  d e f i n i t i o n  o f  t h e  € X + r - r d o r d i I r E r l z  a n d  e x c e p t i o n a i

c i r cums tances  t es t .  "  Unc ie r  t he  new  i n te rp re ta t t on ,  wh i c r -_

v i r t ua l , l v  equa ted  t hose  c i r cums tances  t c

c i  o r - t r i n e .  " t h o  ( - . r . - c r '  e  f  e X t I a O f d _ n a f \ :  a n C,  v r r excep t  j  ona ,

^ ^ . ' i  +  - - r ^ i  -
s \ _ l  L l _ r  L a r J _ r  cc i r cums tances  was  reducec  t o  t he  t r ac i i t r ona -L

1  

l V z  (  I  l
! J 1 e /  I

r e . r l r i  r e m e n f  . q  f O r  t h e  i s s u a n C e

144 .  S tanda rd  Nu t  was  t hus  a

r ' r f  = T  i r i r r r , r - r i e r .  t '  1 ar L r r .  r u .  a i

" s i gn i  f i can r  c i ev i a t j . o r .  f  r on r

- l  L  C *  l c \ , L f ,  v g l _ V  I  g L C O - l . C l - l  L J l e  . a 1 ( ' L /  _ l _ l -
J ^ -  +

P J -  C \ , g r - r c r . l  L [  ' ' r
L ' :

an iread  l i t e ra l l y , " - Lec  C i rec t - l y  t c  I ne  Cou r t ' s  . r e -

exam ina t i on  o f  t he  r - eou i  r en ren t s  c f  t n€  Ac t  i n  VJ i , L  L  i  ams

F ; r - k i n n .  t h e  S e C O n i  : : r T . e  t h €  C O U r * -  r : Z s  u r , O e r t a K e r .  t c1 r ! y ,

- ^ v - 1 - - i ' l l * r # a  f 1 ^ ^  n ^ *  1 ^ - t -  ^ , , - : - ^  ; - I - - ' - r + - ! -,' nq

- L 'f  r c , n ,  i t s  e x n l i c i t  i a l o r . . . , a c e

. i c n :  r t  r r  r c  c



W1l - l i ams  Pack i - ng  sw i t ched  t he
focus  o f  t he  ex t rao rd ina ry  and
excep t i ona l  c i r cums tances  t es t  f r om a
show ing  o f  t he  deg ree  o f  ha rm  to  t he
p la i n t i f f  absen t  an  i n j unc t i on  t o  t he
requ i remen t  t ha t  i t  be  es tab l i shed
tha t  t he  Se rv i ce ' s  ac t i on  i s  p l a i - n I y
w i t hou t  a  l ega l  bas i s .  The  cou r t  i n
essence  read  S tanda rd  Nu t  no t  as  an
ins tance  o f  i  t t a "a . "b f  

"  
. t  n i  t t  r v  h r r t  F  s

a  case  whe re  t he  Se rv i ce  had  no  chance
o f  success  on  t he  mer r t s .

I d .  a t  1  45 .

The  Cou r t  o f  Appea l s  dec i s i on  i n  Ba r r y  v .  Amer i can

Te l .  &  Te l - .  Co . ,  563  A .2d  7069  (1989 ) ,  mus t  be  read

: n :  i  n c r  + l - r a  l - r : n r z n r n r r n r i  ^ f  t h g  f  o r e o o i  n o  c l e v e l  o n m e n t  o fv _  
_  

I  J t v  u g  v L r v l J t t t c

t he  l aw  i n  t he  Sup reme  Cou r t .  I n  Ba r r y ,

t e l - ecommun ica t i ons  compan ies  cha l l - enoed  a  g ross  rece ip t s

tax ,  and  t he  t r i a l  cou r t  g ran ted  a  p re l im ina ry  i n j unc t i on

res t ra i n i ng  co l l ec t i on  o f  t he  t ax .  l t  he ld  t ha t

"equ i t ab le  r e l i e f  was  wa r ran tec l  j . n  l  i  gh t  o f  t he

c j r cums tances  a t t endan t  t o  t he  j -mpos i t i on ,  r e t r oac t i ve l y ,

o f  a  new  tax  enac ted  as  emergenc ) ,  , eg i s j a t i on . "  563  A .2d

a t  7012 .  I t  Ja te r  i s sued  a  dec1a ra to r y  j udgmen t  ho ld i ng

tha t  bo th  t he  re t r oac t i ve  and  p rospec t j ve  p rov i s i ons  o f

t he  l eg i s l - a t i on  v i o l - a ted  t he  Due  P rocess  C lause  because

o f  " ove r l y  bu rdensome  ccs t s  o f  con rp r  i  ance " ,  t ha t  t he

ieg i s l a t i on  v i o l a ted  t he  Comr r re r ce  C iause  "because  I t he



tax l  impose Id ]  [wasJ  un fa i r i y  appor t ronec j  anc  r ; c - .

re la ted  to  the  se rv ices  p rov ic ied  in  the  D i - . t : ,

t ha t  app f i ca t i on  o f  t he  Ac t ' s  p rov j . s i ons  resu - : ; ec

doub le  t axa t i on . "  I c j .  The  t r i a l  cou r t ,  r € -L ' r ' r r .C  c

Green ,  f ound  t ha t  ex t rao rd ina ry  c i r cums tance - '  €> - , , ' ' . € c

because  t he  p l a i n t i f f s  showe i  r r r epa : : ab - t e  f t e i r ' , ,  c

l i ke l i hood  o f  success  on  t he  l r r e r i t s ,  a  s t r cnc  c r c ; l l € t - . - .

i nvok ing  pub l i c  po1  r  cy , - ' ; j - - ^

o l t u  c J -  f  r r o u g u L r c  L L  l  c l L l <  t - , O

1075  n .  15  .  I n  denv inq  a  mo t i  on  t o  c i  sm-L  ss  , ]  C . L I I C  i

t he  "nove l -  and  h i s t o r i c  t u rn  o f  even t s "  -  t na  -  * :  ,  : t - , €

res t ruc tu r i nq  o f  t he  t eL  ecomrn l rn i  ca t  i  cns

G r

impos i t i on  o f  t he  g ross  rece tp t s  t ax  t r

I  n o u  * a :  r '

r e s c c r - s €

c ! , C  
- '  

f -  e

- , 4  - - - i , l - .

- - - G .

even t  cons t i t u t ed  " su f f i c j - enL i l z  excep t t -C r t z -  e r . .

ex t r ao rd ina ry "  c i r cums tances .  l i .

The  Cou r t  o f  Appea f  s  r ev€ rse i  t hese  -1ucon ,e r , - "  S ,

ho ld ing  tha t

en te r ta in  the

t he  t r i a l -  cou r t  - LacKec  - i u r i s c i - r  c * r , -  C t ,  - ,  (

su i t s  because  o f  t he  an t i - i n - , u r - c l

p rov i s i ons  o f  D .  C .  Code  S  41 -334 - i  ( l -  987  )  .  - ' :

r  ̂ ' r  ' 1  f  r - ^ , . ^ 1 -  * h e  . | a n O i _ r a C e  j f .  G f  e e f -l a J  f  L r r \ r u v l l  L

gu ided  t he  dec i s i o r .  i : , e - l  o t n ,  * r l , €

p rope r  s tanda rc j  f o r  o€ *u€ rn r i n rnc
whe the r  equ i t ab - l e  r e - re f  l r r oV  D€
ob ta ined  aga ins t  t he  cc i  - t  ec t i on  c :  a :

t ax  requ i res :  ( l )  a  f ' no i nc  t ha t
"unde r  no  c i r cums tanc€s  ccu to  t he

Gove rnmen t  u l - t ima te - l ' , '  pLeva i I ,  "  e r : c



( 2 \  t h a t  ' \ F c r r r i  t r z  i r r r i  c r i i  6 1 i 9 n\ L t  _ J u r r v v r .

o the rw i se  ex i s l s , "  t ha t  i s ,  p roo f  o f
i r r epa rab je  i n j u r y  anc i  i nac iequacy  o f
t . he  l ega1  remedy .

Ba r r y ,  563  A .2d  a t  1075  (quo t i r g ,  l d f ] l i ams  pack ing ,  310

U .S .  7 ,  6 -1  (1962 )  ( c i t a t i ons  om i t r ed )  .  I n  so  ho ld i . g ,

t he  cou r t  r e fused  t o  f o l l ow  Green  and  t he  case  on  wh i ch

i t  re l i ed ,  S tandard  Nut The  cou r t  obse rved  t ha t  G reen

i t se l f  no ted  t ha t  t he  " ' i u r i s i j  c t i ona i .  po rn t s  Iwe re ]  no t

n r e s s e c l  w i  t h  r z ' i  n n r  -  -  - v  ^  +  r  h c  n ;  r t  i  o q  n r o f  o r . i  n n
l J r s r J E v  v l J L l l  v I Y V r  g C U l l  ! / I  L j l E  U O I  L - I E ;  P ! g t E ! ! f t t v

a  dec i s i on  on  t he  mer j Ls , " ' ,  and  t ha t  r t  " ' s imp l y

n o i  n f  I ' e d l  o r r t '  t h a t  i t  a c r - e r - : r e d  t h cr e  L l e J  s v s r l v L L v  L r J v

6 f  \ e x r - e n f  i o n a ] -  a n d  e x t r a r ^ , r r - i ' i  r ,  a  r r r  r - iu v t  v J  J l q f  _ y  u f ,

t r i aL  cou r t ' s  f i nd i nq

cou r t  j . n  Ba r r y  t he re fo re  "  I c i i d . ]  no t

cou r t ' s  r e fe rence  t o  S tanda rd  Nu t  t c

r cums tances . ' "  The

, ^ l ^ ^ -  r I - ^  / - * ^ ^ -

subs tan t i ve  I s t anda rd ]  t o  be  f o l - Lowed  t he rea f t e r  i n

de te rm in ing  j u r i sd i c t i on  cv€ r -  cases  i nvc l v i ng  i n j unc t i on

have  enunc ia ted  a

aga ins t  t he  co l - l - ec t i on  o f  t axes .  "

om i t t ed ) .

Pack ing  "unequ i voca l l y  cu *LL€c

ex t rao rd ina rv  c i r cums tances '

- T . ]  
/ { ^ ^ + r a * ^

- r  \ . r .  \  r  ! - , ( r L t . l L r L g
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_ h -  

I  - ^ -  ^ l  -  
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-  - ;
L l . i c  D p e u _ L c -  c r l u

- ' 1  | l

] - r r rv f

r i  sd ic t ion

I t  i s  cJear  tha t Ear r y  b r cugh t  t he  Law  i n  t he

in to  l i ne  w i t h  t he  l aw  es tab l - i shedexac t l -  y

the  Supreme Cour t .  As  the  Supreme Cour t  i n  Wi l l i ams
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= ,  

u s L L  f  t 5  63  A .2c  a - -
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i on ,  as  i n  f ec j e ra l  , r r - , r r sc - c - - - c i . ,

i n  add i t i on  t o  me€ t - : . c

ted  Green  to

case .  "

Under  Ba r r y ,  t he re f c  I  €  ,

g i ven  "a l -mos t  l i t e ra - '

c r i te r ia f o r  i nvok inq  egu i t v  pcwe l

gover t  has  no  chance  o f  succ€ss

+ l -  - +
F r L \ t :  L l . i O L

+ 1 -  ^

L ] ] E

ar,*L r  -
- ; nc t i on

-  I  *  ^  - -  t /
E - l c t . .

Pet i one rs  a rgue  t ha t  t he  cc ,u t - ' . . c t  o f

Columbia .  Eas te rn  7  r a r t - . -WasLe ; t C T : C ,  ) T ' t C . ,  7 5 E

:c. 2000)  " re_rec ts  the

Co.  /Bar r t he  exc -Lus - - ' . : €  t €s i

t he  ex i s t ence  o f  ' € x i  r  ac r  c r  l - , a r ' .

C e s . " '  I f  t h a t  i s  t f r €  c a - c € ,  ' i i r e  c o u r t ,  i n  t h i s

j - n i on ,  has  re tu rnec j  t ne  - .  a i ^ ;  * r c  i l , €  sc r t  o f

, € - - a I e l T r €  C o u f t

Bob  Jones . t l u L  - 1 . - : C c  u l i  c o e  s  n o t

e  cou r r  i n  Eas le : :
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l : ,  Eas te rn  T ran - '  V ' , a - . * - e ,  t , i , e  i : s t r i c t  imposed  a

re : t r . r * -  r : equ i r emen* . ,  anc  j ee  s ,  C i .was te  co l - l ec t i on

o i s rnesses  t ha t  cc i - r  €c - r  €c  v ;as ' -  (  - r .  - r - he  D i s t r i c t  o f

Cc -umb ia .  One  o f  t : - . c ' s€  r ; - . - r , € . ! s€ . !  f j - Led  su i t  seek ing  an

r r , -  unc t r cn  aoa ins t  ey . l c l c€ r  ; - : , -  - ,  - . i €  l eg i s l - a t i - on ,

- l - l - l U C r I r g  C O - L - i e c t l O l  C ,  
' , : , f .  

- t = l

r ( u r :  g r -an te i  a  t e r r r . : ' z :  r ' - s -  r - - - : - - r c  o rde r  and  l - a t . e r

. J : a ; , - r e c  p a r t i a - ,  S r . l l T J , a :  u c c l - - . r . - t - - .  - t :  f a v O f  O f  t h e

r - - c rn : - f f .  The  Fe r :  - : , e : . - .  F - i ' - .  c  -  - i s  ho ld i ng  was  t ha t  a

- L ;  ' r , r , . s F c  o f t  s c , i c  i 1  L s : . .  - c  _ _ _ ' - i e s  v i o l a t e d  t h e

i c l r r r e l - c e  C L a u s e  - L n . c - a : .  c :  , '  z f r - - r € c  t o  w a s t e

.  - s : r - . r c *u ,  i f  i :  was  I r cce  ss€ . ,  , : .  ' - i . €  L r i s t r i c t  f o r  l ess

' - r , a t .  21  hou rs .  - ce€  
- :  

F  , L . . 2 : . ,  . - - .  Tne  t r i a l  cou r t  d i d

t ' ,C  i  aoc ress  t he  e r t ' -  -  -  r : - -  ; : - c - .  :  r  . :  .  a - -u te  because  t he

,-.t i ;
-  - :  - - -  L  .  L - , 1  _ L L ;  . t l L  L  -  G -  a  L  -  -  -

a r ,  appea -1  ,  t r : e  i - . - . i r - - c ' .  . - - . ) , aa t  i n  i t s  r espons i ve

z r ,C  reF - t v  b r i e f  ,  : n - ' .  * . r , €  i c  - : '  , a r r , : e i  j u r i sd i c t i on

r€3ause  o f  t he  d r . - . - - - t - - j r rC* . , i r  : ' - a - . j * i € .  f n  add ress ing

- - : - - - .  a I - ou tT ren l ,  t r , e  l l ; : ' -  l -  : - r r :C -s  f egan  as  f o l l ows :



Dis t r i c t  wa- , -ve  (d )  the  an t i - i n iunc t ion
o r - = r - r r r - n  I . - ' -  - C L  f a i - . j n O  j t  O r i O r  t O  t h -D L c . L L ] L S  I r - \ ' . l l  _  L  l , J - f \ J I  L U  L l l t r :

f  i  
' l  

i  n n  a f  - .  r  .  r c q n ^ r  q  i  r z c  = n r i  r c n l  r rt  L l ,  I  J

br ie f .

I d .  a t  12 -13 .  The  "excep t i on - . " ,  i t  sa  j - c i  ,  e re :

*1 )  a  f  i nd rnc  t ha t  ' unc ie r  no
c i - r cums tance  s  ccuL  d  t he  Gove rnmen t
u l - t ima te11 'F reva j f  , '  and  2 )  t ha t
' equ i t y  j u r i  s c i r c t i on  o the rw j . se

o r z i q i q  I  1 - r ' - -  - c  n r / r r - ,  f  r ' {  l r r - - = - = i ^ l a
v ^ f J L J ,  L i . u  [  - J  1  P J  

U V I  \ l I  f 1  I  g l r c - l  O I J f , L

i n j u r y  anc  * r . aoequacy  o f  t he  l eoa -
r a m o r l r r  t l

1  ?  n r r a l -  ' i  n nL J t  Y u v L r r r Y

t ha t  i n  Ba r11 , ,  a  j  c i  oown  the  r i  oh t -  j  y

I d .  a t

no ted

L  -  - - - -
L ' O  I  1  \

W t

s tanda rd  quo ted  abov€  f o :  i nvoca t i on  o f  equ i t ab le

re l i  e f . "  I d .  a t  f 1  r , . 22  .

G i ven  t he  f  o reoo rno  co r r i r nen t s ,  t he re  i  s  no  c i ouc t  t ha t

t he  s tanda rds  es tab l i shed  i n  Ea r r y  con t i nue  t c  gove rn  t he

j - ssue  o f  whe the r  o r  nc t  a  cou r . ,  has  i u r i . s c t j - c t j on  t c

en te r t a i n  a  su i t  t o  en r  o i n  t he  assessmen t  o r  co l  - Lec t i on

o f  t axes  (o r ,  f o r  t ha ' .  n , a t i e r ' ,

+ , , , - i ^ * ^ - . l -  + 1 - . + ll uogmenr  r na t  an  assessm€n i  o i

t o  j s sue  a  oec -a raLo r \ -

The  i s sue  on  wh i ch  Eas te r : n  T ran ,<  Was te  t u rnec  was  nc t

whe the r  t he  p l a i n t i f f  hao  sa t -Ls f j . ed  t hose  s tanc ia r c i s ;  t he

cou r t  exp l i c i t l y  he i c i  t ha t  i t  nao  no t  when : - t  sa -L i  t ha t

"we  a re  unab le  t o  sa . , i  t ha t  ' un i e r

t he  Gove rnmen t  uL t ima* .e1 . ' '  p re  . ' - a -  - L

and  W i l l i ams  Pack ino . I  L  - L d  L g l

s t r i noen t

n C  C - t -  f  C i - l T L - c - u  6 f r C €  S  C O U - : '  i

a U .  C  r

) .2

f  l l c



i ssue  ra ther  was  whether  the  D is t r i c t  cou ld  wa ive

: n n l ' i  r - e f  i o n  O f  t h e  a n t j - j n i p r r  c t i o -  s t - - , ' * -  t - r +  c l e a r l va } , y t M L M l  v !  g r l g  q t t L l  f t t _ r u J J U L J v - .  i L c L L f L C .  \ I L  v r u q ! r J

had  done  so  by  no t  r a i s i ng  t he  i - . sue  un r j l  i t s  r espons i ve

and rep ly  b r ie f  i n  the  Cour t  c f  AFp ,ea-Ls .  )  The  Cour t  made

th is  c l -ea r  when ,  a f te r  conc l r - - :o inc  tna . r -  one  o f  the  two

r t c - a - c  Q Q : r v  n r / 1  n d c  a f  t  r , c
J F T

' k  
r a n  m n *  i  +  \ \ f  t r r n  I c r i ll - l ( ; g ] J  l l l g L f  - L L  L u ! r r  L L v -

WiL i i am- .  Fack inc  t es t  had  no t

Has  t he  D i s t r i c t ,  o r  cou l c l

.  t c  i j t - . 1  second  i nqu i r y :

i i ,  e f f ec t i r r e - l v  wa i ve Id ]  t he

ant i - i n junc t ion  s ta tu te  by  no t  ra i - " r n g  - r t

' s r -  
r f ' ) "

! r t E t :

n r i n r  f n  J - h a

I d .  a t  13 .

n o t ' i n o  i t s  O w n

s  cour t  has

f  i  I  i  n n

In

n - \ 7 ^ r  n v ^ 1  i n j f  
' l  

1 7  h o l r il l ( ; V g J -  g ^ P I - L \ - r  L f  y  l r L i v

wa ive r  o r  es topppe l .  "

r ' , f  i f  q  r a q l . r r - r ? 1  q i r z c  : n A  r c n ' '  r 't v v l r v r  -  v F r J

' i  t s  c n s r r i  n n  c i i  s r - r l s . t r - - r  t i , cu L  v -  L l ] ,
I  ^ t  r  r  - .
! v u l  L ,

as  f ede ra l  cases ,  s t a teo  i - ha t  " t h .

t ha t  S  47 - i 301  i s  nc t  sub iec t  t o

l c .  ( f o o t n o r e  o n . r L L € d ) I t

c l i s t i n o r r i s h e r l  R : r r r r  n i ^ c c f V l n C  l f r 6 i  t n f , _ j e  j t  C O f f e c t I r t- ' , Y  "

l a i d  down  a  " s t r i ngen t  - . t anda rd , "  i ' .  c i c  no t  " o the rw i se

: h < r - r l  r r f  c l  r . r  h a r  I  I  t h e  c i o c f  t C  a n . \ /  C C n s i d e r a t  j O n  W h a t e v e fJ  v r r

o f  wa i ve r  o r  es toppe i ,  shou l i  t he  cou r - .  be  f  aced  w i t h

un ique l y  "  ' e xcep t i onaL  anc i  s t r r noen t  '  "  c :  r cums tances .  "

I d .  a t  14  n .22 .  1 t  t hen  v , , €n ' -  cn  t c  f j nc  "ex t rao rd ina ry

a n c i  s t r i n o e n t -  i n d e e r - i  r ' - - i  o u €  C r r C u r . - q * , 6 r : J € c  t r  n a \ t  n r o q / ^ h +.  t  l r v  L  P !  E J C r r  L

I i  s t r i c t  cou l ,d' i  n  F ; r r r r .  r - r l m n t r ' l  l i n o  ' T  : _ c  : : n c  l n a ' -  - - : €



wa ive  t he  app l i ca t -Lo r ,  c i  t ne  S ' r 6 * . u t€ -  i l \ -  - - c

c i r cums tances  a re  o - l .  s cus -eec  a t

and  need  no t  be  c i e i a : - Lec  he re  .

c f  t h e  c p t n - r o i . ,

an \

I ^ l ^  -  +  /  - .  i  -
Y v t :  t ; l l L | . . l - c - - l Z t  L i . c . ,  - .  u . l - ( :

^ ^ * 1 ^ . i n ^ +  
j - -  

- J
U U i l l J J - L I l c L , L . .  L -  L - J L u l l . l  - c J - - C € 5 1  : . C i

i nd i v i dua -  asJ -ec i ,  t na :  r  s
con t ro l , l i ng .  Fc r  examp- re  /  i r - €
D i s t r i c t  - r - c  r - c t  € l T r O C \ r : € r € C  1 - (  " v . - a l \ ; € "

t h e  S t a t u * . €  r : .  a n i ' l - r C f l T L l ,  s e n s e  C :
t h : i  \ n a Y a  : ,  -  i  ' "  u  a  I  u r t  L  = '  L

/ e ' -

c o u r t  h a s  i  r ; €  r i  o r , i  1 (  :  e -  ?  c  - .  J - r

s t a t u t o r l '  L a : '  s r a  S D C I - ,  1 € .  I - c - r e ,

h o w e v e r ,  w €  l - . a v e  a  c c l r , f  - L  €  t  €  l  a ,  - r  u r : e

t h e  D i s t r : c ' . ,  - , r , e  v e r ' . '  c r - t : - . '  \ ' ; r - ( s (

f i s c a l  o F € r a " , - c r . s  t n e  s ' - c i L - . ,  - s

i n t e n d e c i  t c  f r c i e c t , ' . (  r G - s r  ' . J - €

i s s u e  f o v  a : .  € > : t r a c r i - L a r ' . '  ( ) . " - r : r . c e c

n e r i o c l  o i  r - .  1 . .  a r - c  c v € r -  L r , € t .  : l - - \ ' r

w a y  o f  a  ] e L - .  D r - € i  - : .  a t .  - i l (  - - c t (
n n r r r f  C r ' n  i T  '  ' t  t  i ' -  - '
\ - \ - / U I  L .  -  u -  -  _ , ,  I  l . q  -  G L .  . C  L  l l r

t r i a l -  c o u r t  i r o - c  n € a r € c  a  - J C C r r r € r , t  C r :

t h e  s u b s L c r - ' - - \ ' c  r r € r - t . <  w c - - c  l . ( ' .

i t s e l f  b e  s i 1 i : r  c r  e r . ' - ,  a : . \  I r r c  r  r  ' . : . a r -  - ' -

w a s  i n  t h c  c - ' , € c  c a s €  1 r . e  a : . ' . . . -
- i ^ i ' . * ^ + ; -  - r - - r -
l - n l U n C t l O r -  - c i a t u t e . l - c  S U , C - r  e C ' .  l C

s t r i c t  c c r - s ' - r uc r i c r .  a r . c ,  eT tC  c l . - , '  L r , €
ra res t  cc l r Lc r l - , €c  c i  r cums*La l - r ce - '  C6 r r
wa r ran t  r t - c  ecu i t a r - t e  c \ : € r r r c€ .

a t  13 -14  n .24  .

T h e  f o r e g o i n c  n t e ' r . e s  p l a j r .  i i , a i  c r - - - ' .  r r

n '

I A

+ r -

S S ; C  C C - - C  T (

w a i v e d  d i d  t h e  C o ; r ' -  : c e -  : :  r . € c € r c - < a l - a o o r € - c s  a : , c. C

o f  cons ide r i ng  whe tne : .  t he

dete rmine  whether  "€> . - -  rac rc rnar

r r n i  r r t t o  r - i  r r - r r m s t a n C €  S  "  € ) - :  - c t e C .u r r r  Y u u

' t l

e l , c  s  I

T i r c



the  Cour t ' s  f i nd inq  tha t  the  t r j a .  cour t

i t s  d isc re t ion  in  f i nd inq  in  favor -o f  the

had  no t  abused

* i  - . i  * + . i  C - r  ^ .p _ L a r _ n t l _ I I  o n

t he  s tanda rd  p re l - im ina ry  i n j unc t ron  f ac to r s ,  see  i d .  a t

74 -18 ,  enab l -ed  t he  cou r t  t c  f j no  t ha t  t he  D j s t r i c t  had

wa l ved  t he  j u r i sd i c t i ona l  pc l r - * - .  l c .  a t

we  de te rm ine  t ha t  t he  t r i a l  c cu r - -  a . c ' u - c€c

71 ( " IU ]n less

j ' . s  o i sc re t i - on

in  mod i f y i ng  and  ex tend ing  t he  Ju -L r ,  f  ,  1995 t  empora ry

c n t t i t : l - r l oo rde r  aga ins t  t he  D i s t r j c t ,  t he

to  conc lude ,  on  ' . ne  €x * .  r ao rd in - r ) ' r  s t r i ngen t ,

c i r cums tances  p resen t€c  t o  us tha t  S  47  -

r o q i - r . a - i  n i n n

: n n r r ' : r h  i  q- . t " . t " .

: n r l  r t n i  r ^ r r t o

3301  c i oes  no t  cons t i t u t e  an  acsc  -  u t  e  Da r  r c  ou r

j u r i sd i c t i on . " )

Pe t i t i one rs  a rgue  t ha t  Eas te r r .  T ' r ans  l n l as te , J -  h n r r r : l - r

add ress ing  t he  wa i ve r  i s sue ,  r e j - ec  no t  cn  wa j ve r ,  ou t  on

" ' t he  equ i t ab le  app roach " '  u r cec  - :  t he  I  as - -  quo ted

po r t i on  o f  t he  op in i on .  Th i  s  Co r . - r :  canno t  ag ree  .  I  f  an

"equ i t ab le  app roaCh , "  un t i ec  : c  - - r . €  wa j ve r  j s - . u€ ,  was

su f f i c i en t  t o  sus ta i n  j u r i - s i i c t , j c i - , ,  t ne re  was  nc  need  t o

have  add ressed  i t  a t  a l l .  F ,  a - r - -  _ ,  ,  now€V€r  r  t ne  wa  j ve r

i s sue  was  one  o f  two  i s sues  t n€  Ccu : : t  neec ie i  t c  adc i r ess

to  come  to  a  dec i s i on ccn t i nues  Lc  De  t he.  - I  l t c  t ,

A n h r  r  7 - , :
' ) \ ' . p v r u  l J u - L  _ ! ! . ] U C ,tes t  i s  ev iden t  f rom
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deem the  c i rcumstances  "ex t raord inary . "  Un t ied  to  any

f i xed  s tanda rd ,  pe t i t i one rs '  a rgumen t  wou ld  l - ead  t o

bu rdensome  l i t i ga t i on  and  unce r ta i r . r l '  j r .  t he  app l i ca t i on

of  the  1aw,  undermin ing  the  ab*  -L  i  r  v  c !  rhe  government  to

co l lec t  taxes .2  I t  mus t  be  reca l -Le i  tha t  the  Cour t ' s

ana l - ys i s  s t a r t s  w i t h  a  s ta tu te  t ha l  t r \  i t s  pJ .a i n  t e rms

n r e \ i F n t  q  f  h o

Pet i t i oners

Cour t  f r om exe rc i s i no  - r u : r i s c i c t i on  a t  a l l

wou ld  have  t he  Cou r t ,  desp i t e  t h i - .  s t a tu te ,

ac i c i r ess  t he  mer i t s a {  - .  f  :  , - y c t  r ^ , c r i t ; n r ,  r ^ r o i n h  1 .  h a\ J J -  c  L o , ^ L r c v E - -  v s L * L J v J i '  w ( : _ ! \ , . 1  1 r  L t t E

t o  an  equ i  t ab le  dec i  - . i on ,  a l l  i n  ano c r r r i t ' i o s -  . a n d  c o m et  v t t '

e f f o r t  t o  de te rm ine whe the r  t he  Cou r t  has  i u r i sd i c t i - on  i n

the  f i r s t  p l ace .  Th i s  app roach  i s  i ncons i s ten t  w i t h  t he

ant i - i n iunc t ion  s ta tu te .

B App l i ca t i on  o f  t he  S tandards

1 .  Does  t he  D i s t r i c t  Have  No  Chance  t o  P reva i l
i n  a  T " *  R" f rnd  App" " l ?

In  cons ide r i ng  t he

Cou r t  necessa r i l y  mus t

f  - ' r c T  r = Y t  a . {  :  r , € -  F : r r r z  t a q i  f  h o
- )  

g v v  v ,

ccns l . c i € l -  t h . e  rT r€ r : r * c  o f  t he  i s sue

o f  whe the r  an  assessmen t  on  pe t i . t r cne r -e '  p rope r t y  mus t

t  one  o f  t he  pu rposes  o f  t t - , e  f eoe ra ,  a : - , * r
" p r o t e c t i o n  o f  t h e  c o l - l - e c t c r  f r - c n ,  - i l t r o a t r c n
W j L l i a m s  P a c k i n q ,  3 7 0  U . S .  a :  i .

1 i

- - l -  
u : . L  - - l l _  : L c L u L E  f  :

p e n c r r - - c  a  s u . r t  f o r  r e f u n d . "



t ake  i n to  accoun* r  € \ : i oence  c i  ,  e  ac  - r L l l C
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as  o f  the  "va lua t  on  da te . ' ,  r c l .  The  . . va . Iua t ion  
da te , ,

January  . l - ,  o f  th r  p reced ing  rea- l  p roper r ) ,  rax  year .  A t

any  hear ing  on  e  tax  re fund  su i t ,  rhe  ques t ion  wou]d  be

whether  -Lead  cce tamina t ion  in  the  p ipes  car ry rng  wate r

serv ing  any  o f  the  pe t i t i oners ,  p rcper t ies  was  a  fac to r

tha t  shou ld  h  rve  been  used  in  the  assessment  o f  the

es t imated  ma ke t  va l -ue  o f  those  p roper t ies  as  o f

January  7 t  ' 004 .

' t q

rn  re r  - ie r ing  i t s  judgmen-u ,  the  cour t  re r ied  on  the

fac t  tha t  the  "marke t "  d id  no t  know o f  the  poss ib i l i t v  o f

lead  con tamina t ion  in  owners ,  p roper t res  un t i l ,  t he

wash ing t :n  pos t  a r t i c le  in  la te  Januarv ,  2004 .

Pe t i t i o  ,e rs  co r rec t  the  cour t  t c  the  ex ten t  tha t  the

cour t  ,ay  have  re l ied  on  the  p remr .  s€  tha t  marke t  va f  ue  i s

de te r r  i ned  by  wha t  any  par t i cu ta r  owner ,  o r  buyer ,

ac tu ;  l l y  knew abou t  whe ther  -Leac  con tamina t ion  ex is ted .

Ther  c i te  the  we l l  es tab l - i shed  ruLe  tha t  the . .w i . .L l i nq

buy : r -w i l1 ing  se l le r  tes t  i s

th . t  po ten t ia l  t ransac t ions

an  ob- r  ec t  j - ve  one  requ i r ing

be  anaL  yzea  f rom the

v  ewpo in t  o f  hypo the t i ca l  bu ) /e r - .  anc j  seL ie rs . , ,  (pe t , r s

I '  em.  Supp .  Mot .  Recons .  a t  6 )  .  l n  the  Cour t ,  s  op ln ion ,

ch is  p ropos i t i on  does  no t  so . t ve  the  i ssue  o f  wha t
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i n fo rmat ion  the  assesscr  s r . cu*c  us€

assessment .

Pe t i t i one rs  Se ' - 1 ;  ;  "H \ rpc * i he t - ca -  i r ; ' ' , ' e r s  an i  se - l Le rs

must  be  deemed tc

con tamina t i -on  o f

was  a  knowabLe  f ac l

Supp .  Mo t .  Recons

r - , A  q F  t r

1  anguage

Cour t  r ema ins  unconv i

"a . l -  L  re levan t  f  ac t  . .  "

1 1  l - C v '  a f C J :  : I . €  V , ' - O e r ' f  l e c C  . e a O -
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p r O F € I - i ' r '  \ , i r i l - -  C ,
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I l- C uITr€ Ij r.
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va lua t i on  da te ,  anc i

i n  t he  sense  t ha t ,

money ,  i t  can  be  d i scove red

^ i  l  + 1 ^ ^ *  ^  € ^ ^ f  + l ^ . ^ +  + lO l - - 1  ,  L n e n ,  a  I d U L  L J . l d  L  L n e

accoun t?  I f  t he  assesso r

undernea th  the  p roper t  y ,  r r i us*u

whether  the re  i s  o i l?  Mus t  he

wi thou t  inves t iga t ion?

i t s  ex i s t ence  ce r t a  j . n i  y  i s  " knowab l -e "

w i t h  t he c v h c r , ^  j  t r - - -  c $  I  a r o e  s r . t m s  O fu u .

.  l s  t n€  ex i s t ence  o f  t he

aSSeSSo l :  t r rUS* r -  t ake  i n tO

r r ' L ^  ^ - ^ l ^ ' l  ^ *  . , i  -  t s 1 ,  -l n e  p r O D - L e m  l - n  t n e  p r e s € n t  C a S €  j r c

pos i t ed ,  t hough  o f  cou rse  p r€  sen t  j  r r c  e

h idden  cond i t i on .  The  pe t i t i one rs  Lav€

" I i ] n  Oc tobe r  2002 ,  c i t y  o f f  : c i a - r<  w€ r€

Wash ing ton  A rea  Sewer  Au tho r i  t r '  ( " l ' fAS l - "

l ea rns  t r - r a ' i  t ne r€  m iqh t  be  o i 1

n€  - r r - r \ : es : i oa te  t o  de te rm ine

assum€  tna t  t he re  i s  o i l

ak i n  t o  t he  one

r r ro re  access ib l e

Y e r - r e s e n t e r - l  t h a t

- , r  t  ' i  f  i  o r - l  hv  t hev J

t ha t  r es i den t i a l

wa te r  supp l i es  had  t es teo  above  t he  En r - , r onmen ta l

Pro tec t ion  Agencv '  s r - n f  i n n f  1 - , , - '  + ^ -  
' ' .  - ;

o L L l \ r r i  - l g v c - l  - . l L - -  l c c u

con tamina t ion .  "

Fr  r - t  s  Onn t  n  tO"  " v Y

reDre .sen t  tha t

were  tes ted  fo r

o f  these  homes

(Pe t '  r s  S ta t€ r r r € r r * r -  c f  unO i  spu ted  Ma te r i aL

the  Mayo r ' s  l , i c t .  Sunn . .  . . ,  5  3 ) .  They

" I i ] n  t he  su rune r  c f  2AC: ,  ove r  6 ,000  homes

Over  4 ,  000

t es tec i  abcve  t he  E ; ;  ac t , c r .  - r eve -L  f o r

- t eac i .  I n  r esponse  t c  r hese  res * .  r e - c - - i s ,  t he  C i t y  c j i d

no th i ng . "  ( I d . ,  14 . )  They  r€F r€ -c€ r . ' .  ' - : . a t  " I t ] he  f ac r
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were  tes ted

ac t ion  l im i t
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ac tua l  v i ew ing .  "  Was  t he re  a  -eou rc€  o f  i n f  o rma t i on

"ava i l ab le  t o  t he  Mayo r "  i no j ca t j no  t f : a t  any  o f  t he

pe t i t i one rs '  p rope r t i es  con ta j r , ec  p j pes  ccn tam ina rec  r ) '

l ead?  The  pe t i t i one rs  wou1  c  ha r re  a  s t  r onoe r  pos i  t i  on  i  f

t he re  we re  some  p roo f  ,  ava  j - i a i : ' - t e  a , c  c f  . - anua r f  i ,  2AA4 ,

t h a t  t h e i  r  n ' i  n e s  w F r e  r - o n t a m * r . a t . e C .  l ; - -  F o e k e _ L t c c ) t n r :

f o r  examp le ,  t he  assesso r  was  . neLo  t c  i , - e  cn  no t i ce  c f  t he

con tam ina t i on ,  even  t hough  he  was  unawar€  o f  i t 529

N.  W.  2d  a t  21  6 -78 T n  t h : i  - = < L  V , - , . 1  - \ , -  v
f l l  L r l q L  ! q - ! ,  ' l . l l W g V E - 1  ,

-  I - - - ) ,  ) - - ^

a l ready  had  p repa red  an  assessmen t  t ha t  r evea i . ed  t he

con tam ina t i on .  I d .  a t  216 .

wh i ch  t he  cou r t s  have  deemec

l r '  seve ra - t  c t he r  cases  i r ,

e : ' , ' i  r c r .me r , t a -  con tam i r ra t  i  o r

reLevan t  i n  de te rm ln inq  marke * .  va - [ L re ,  t he  f  ac t  o f

con tam ina t i on  was  e i t he r  knowr . , c r  t he  i s sue

C c c  c  aL v v ,  - . Y . /

r , r c e c n l - c d  i  r

Re - l  i  ab-L et he  p resen t  case  was  no t  r a l s€c

E l -ec t ron i c  F i n i sh inq  Co .  ,  l n c . Boa rd  o f  Assesso r  o f

Can ton  ,  5 ' 73  N .  E .  2d  959  (Mass  .  199  i  )  ( con tam ina t i on  known

as  o f  t ax  assessmen t  da te ) ; r €  AppeaL  o f  E .F .  O j l

/ - n m n r n r r  r n n - .  6 j 3  A . ? o .  , 2 1 ' _  r a .  C o m n , .  C i\ - L l t l t L / O l l V r  I l . l \ - r  r  9 J J  n .  L v .

1993 ) (unc l - ea r  whe the r  assessc r ,  o r  anyon€ ,  Knew o f

a a n #  - * . i  - - +  i  ^ -  .
t - v l  I  L  a l i l _ L . l  t o  L  - L  \ J t l  r i ssue  no t  ra lsed , ; Monroe  Ccun t : . '  Boa ro  c f

Assessment  Appea ls  v .  I ' { : i i e : ,  : - (  i - . .2c  - *= t ( ,

l :

- r . i 90  (Pa
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!  u r . .  - . - C f r G n .

v .  Town  o f  T i e ton ,  
' : - i  

1  - r . 2c

7962 ) ,  on  wh i ch  p€ i - t : c r . e r s

whe the r  a  hypo the t -L  ca ,  cu i , e r

bu t  whe the r  he  o r  s r . e  . " c ; -  c
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a  - n  r  " \ : a  v  <

o w n e r s  k n e w  o f  t h e  c c n i e T ( , * T t a t r o l - ,

f L ^  / - a r r r #  n n ' i n + ^ r l
L n e  U ( - ) U I L  p U r r l L s u  L u v ,  n C f  (  - I . O e I

o f  t he  concea lec i  oe f  ec i .

o fa

+ l - . - +
L I I A  L

h idden  de fec t  has  r r : € - ce r - r t ec ,

an  unknown  oe  f  e  c * .

On  t he  o the r  ha : , i ,  , r , t J - r e  on€  ces€

l - n r r r f  A r  J ' ' r r r  l -  h o  r t - T ' ' L <
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\ 7  r ' - n r r n t r r  a €  M O n t F r F \ / .  ? 2 3  C a _v .  V V U I I U  Y  V !  r l v l l 9 9 ! L  Y ,  4 . A-pp  .  3o  382  (Ca l  .  C t  .

App.  1990) The  cou r t  i n  t ha t  ca -ae  cc r '  i - Lde red  two

d is t inc t  i ssues .  One i - ssue ,  p reser tec i - ^ ^ ^ -  I  l . -c I r  appea -L  Dy

cu id  haveE ' i  r o q f  a n o
v  9 v l l v ,

cons  i  de  red

was  whe the r  t he  a -qses -<c r  - c ;

t he  f ac t  t ha t ,  a f  Le :  ' . r - €  a l ua t i on  da te ,  t he

company  dec ided  t o  cLose  t he  p i an ' r ,  ' , nus  chang tng  t he  use

o f  t he  s i t e .  Tha t  i s sue  i s  nc - .  r e  r  - van t  he re .  The

second  i ssue ,  Td i sec i  on  c ro , . - .  apFe . -  r ) -  t he  coun ty ,  was

whe the r  t he  t r i a l  cou r t  co r rec i - l v  cec ided  t ha t  " t he  cos t

^ €  ^ ' r  ^ - - i - ^  * ^ ' l  ]  r + r ^ -  a t  t i , Cv r  \ - r s a r r - L r r y  L ] I J  P v r l  u L f  v l r

marke t  va lue r  "  and  t he re fo re  t n i

Lan t  r educed  i t s  f a i r

assessc r .  shou ld  have

de te rm ined  t ha t  cos t  i n  mak inc

ca  se

, . . r ^ +  ^  . , i  #  r r n d i  s n r r t  e c i  i n( l d L e r  J - L  w d D  r . . r r i L f r J P u L E \ f ,

assesso r '  s  o f f i ce  d i d  nc t

ass€* . smen l  .  l d .  a t

The  de te rm i -na t i - on  o f  t h ; I  s - . ue  i  s  r e l evan t  i n  t h i s

AJ- though  the  po11u t  i  on x rs teo  ce f  c re

i r es * i c , i r €  t ha t

the  va ]ua t ion

t t t h e  r - a r r r n t r ;

assessmen t  da te ,  I , 4a rch .

mac ie  an  o f  f  e r  o f  p roc  f  ,

\ \ -  r . - . ^ . . ' r  ̂r ^ ^ab l_e  buve ro  I \ l  i L J w  J -  E L l 9  g

F s v  t - a v . i  a  ^ ^ f  J U t i O n .  "! v r  L v ^ f v  y v ,

a rqued  t ha t  t he re  wa -e

' - r - e  pc - i u t j on  on  t he

e - t  3 8 6 F i res tone

t r i a l .  cou r t ,  t ha t

- r . s ! ec ted  t he  p r cpe r t ) /

:  - ' -  ,  wh i  - r  e  F i .  r es ton€
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va l -ua t i on  da te ,  t he  Ccu r t  c  j  Accea  -  * .

was  no  ev idence  p res€n teo  t c

con tam ina t i on  ha i  com€  i c  . .  r  c r . " .

Appea l s t  conc_ rus -c r .  c -

dec i s i on ,  s t a t j r . c  Lna r

L q L - C L ! , t ] y . c

e ' - = ' - -  1  a  - .
!  L u  L  V U  ! l l G  L

! . t c

O I Ln€  r  9F  t

" l : l r i c t  E

l a l  : t  -  U L
I  l l r

We f_
ev idence  suppc r t
: q  a f  l { . = v r |  

'

pu rchase :  v ; c ; _  c
the  con t c t r L * l - t a t r  c
add i t i on ,  w€  j : r r c  u r rL€ l : s_as r i : €
IF i r es tone ' s_  rn ,p , , ec  pcs - . . ] c r_  - . j , 6 - .  a :

a S S e S - q O l -  - c J - C U - C  f  (  t . e - C  - . (  
r t I . ( i . , _ € C C r

ob ta ined  a f t e r  t ne  i ac . i
I T ]  ha t  ccn ta rL - t - na i r  c l - -  v ; a -<  c j - . c c \ - € r€c  aL
the  p l an t  a f t e :  cp€ ra t r c l - . s  c€a -<€c  oces
n o t  p e r s u a c j e  r _ t - c  t n a ' a  v i n a L € \ r € l
r e d u c t j o n  , r ,  * r - f . r  €  p i a n i , - .  f a : :
v a l u e  w a s  c a u s e c  * . r r € r € . c \ - \ r C . u  C
t h e  b a s i s  f c !  r e e \ - a _ ' u c i _ . r r C  - - t - : €

p r o p e r t V  f c r  t a > .  p u t i p , c s € - c  l c l ,  9F  I

r d .  The  cou r t  t ne re fo : : €  r € \ i € r -eec  i n€  . - y , 2 ,  ccu ra * . , s

)
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Ca l i f o rn i a  Cou r t  o f  Appea l s  made  two

the  appea l s '  boa rd '  s  va l - ua t  j  on  based

the  company r  oD  the  va lua t j on  da te ,

i r r n n r n o n . l -  c .  i i -  r r n h a l r l

o n  t h e  n r e m i  5 9  t h a tF t  v r r r r

. i  ^  f  ^ ^ +
c :  _ r . i t  r d ( - L

t he  con tam ina t i on  was  essen t i a l -

Th i  - .  i  s  made  c l ea r  i n  Mo la  Dev .

t- f  i - ^  - nd  i t  r eve rsed  t he  cou r t ' s  r emand  f o r  a( , P E ! o L r l r 9 r  a )

r educ t i on  i n  t ha t  vaLua t i on  oased  on  t he  cos t s  o f  t ox i - c

c l - eanup .  The  conc l - u r c . i on  t ha t  a - ssesso r  shou ld  no t  be

a h = r n o r l  r ^ r i  f  h  l r n n r ^ r l  o d n e  r - ' {

t o  t he  second  i udqmen t

Co rp .  v .  O range  Coun ty  As - . essmen t  Appea . r  - .  Boa rd  No .  2  ,  95-

Ca l .  C t .  Rp t r . 2d  546  (Ca l .App .  2000 ) ,  whe re  t he  cou r t

s : i c l -  i n  d e s r : r i l r i n o  t h e  h r - ' l r : i r n  i n  t r i f e S t o n e :
J q l V ,  L l l  V g J v !  L P L t t Y  L l r L

.  I I  ]  t s  ac tua l -  ho ld i ng  i  s  a  r a the r
n rosa i c  c :ne :  TL -  + - " * ^ . ' ^ r  d i o  no t  showI J ! \ - / . ) o i u  v l r s .  l l . l C  L c x L d V e

t ha t  t he  need  t c  c - rean  up  t he  p rope r t y

ex i s ted  as  o f  t he  -L  i en  da te .  The  key
language  as  f a r  as  t he  ac tuaL  ho ld i ng
case  i s  f ounc i  on  pag€  395  o f  t he
op in i on :  "  IA ]  s  o f  Ma rch  7 ,  I 9BC,  a
po ten t i a l  pu rchase r  wou ld  no t  have

been  aware  o f  t he  con tam ina t i on ,  t he
fu l ]  ex ten t  o f  wh rch ,  a f t e r  i t s
i n i t i a l  d i scove ry  r r ,  1981 ,  i l a y  no t
have  been  reveaLeo  un t i l ,  a  f ew  mon ths

be fo re  t he  Ap r i l  7961  boa rd  mee t i ng ,

and  i ndeed ,  un t i l -  much  l a te r  s t i l - 1 .  "
Acco rd ing l y ,  t he  app€ j l - a te  cou r t  he ld

tha t  i t  was  e r ro r  f c :  t he  t r i a l  cou r t ,

as  i t  had ,  t o  r € t r rE r . c  t - he  asses , 'men t

back  t o  t he  appea l s  ooa rd  f o r  a
reduc t i on  baseo  cn  i he  " va . f ua t i on  f o r

t he  1980 "  t ax  yea r .



Id .  a t  552 I nc l eec ,  - . - he  Cou r - .  c f  ; - p , r : , ea , - .  -T ,  F i r e - c ton€

I  r - +  + r -

r  C n  i f i 3 * r ,

* t -
r l l E

C : t  .  -  ^ -  +  -  ^ *

ac tua l l y  exp resse i  : t s  nc l c j nc  e  - -  i r _e  : _  i f  € r€ r . r -  \ .

s t a ted :

The  sa -  r  e r - ' ,  -  - . sue  -  s  t " r . e ' .  r - € t '
t h p  ^ q c 6 ' C c a v  q i r - r t l n  r = \ - c  - ' >  \ c -  '  I  L

F i res tone ' - .  F l : c t r e r t v  f  c r  * . a> -  [ ; : r c s€s
in  1980  as  a  F , c - l l u t ec  F rcp ,€ r i - , .  O : .
t h i s  i , . su€ ,  h ' €  ccnc - ruoe  - r . . <u !1 -  - - ( : . ' -
ev i dence  suppc r " i - s  F j r es t c l - , € '  s  r  c  s -  i r  c r ,
t ha t  t he  ass€ -csc r  K r -€h  ,  ( !  s t . :  - - c  i - a \ : e
known ,  l r , a t  : Ls  ! - r - n t  wa r .  c c - - - - .G : , - r . a - , ec
on  March  t ,  r 9 tC .

f -,-

? 2 ?  C : l  A n n .  3 d  a ' r  : ? : . -, ' y . Y

Th i s  Cou r l  t f . e re f c re  i s  c :  t l . e  c r_ :_ : :

m in imum,  t he  asse -qsc l r  " sncuLd  ha r ; e l - l  i t  i " !  l

F i res tone  dec i s i o r .  oo€s  s tand  i c r :  i r , €  r t . r c . s_L

h idden  de fec t ,  no t  kncw : - .  * uC 1 . r
L r l c  i -  G -  ,  - : :

t h e  a s - c € S S l t L € t ' - ' -

i C

: q  Q O q q a r r  - - a r l n a r l  r L  r i c c -  i  r
t  v v

as  o f  t he  va l - ua t ron  oa t€

unde r  t h i s  s t anda rc ,  r r . e

D .C .  Code  S  41 -82 i ( c ; ,  h , t - , r

no t i ce  o f  t he  de f  ec - .  be  ca  use

in f  o rm  them "abou t  * i h€  r c  t en t i  a i

conseguen t  t o  t he  r r l ass - \ i e

^ - r 1 - r ^  + b - +.  - - .  ( - - ( -  L J r c L ,  € \ - € f .

: c e c ' c q f  f < ' . " , € -  (  ( - a ' e l T 1 - a 1  - , l - a
! L . J 9  L J  q !  L f ,  V C

' , . ' 7  C

1 -  r Y - ^ - v +
L !  

F ' r U l C i  L

l ' €  C U  r

C : , l t c  \
! , t -
J  L CC

- . . ;
-  C O L /  L  I  . .  -  C - t . -  - - C  -

r _ l  l a r _ 1 ,  a  r _ c  c  .

The  Mave -  s - ' - -  assu r€  - - r . z - .

i n f o rma t : c :  r €ca rc i nc  t he
cha rac te l - , . =a - . i  c :  r La '  p r c r€ r i
^ -  l  ^  ^  - . .  ^ !

) F



? - r r r ^ r n a r f  \ 7  h r i l j  
- l  

A i  n a  5 6 - *  j  
1 ' c  l : n n  r r q c

P J - \ - / y g r  L y t  ! u - l - t \ . 1 . I l l u  l r ( ; I l l L - I  L - ,  r  q J l u  U J L

- ' r  - * ^  ^ - . . r  ^ n v  o t h e r  i  n f  o r m a t i o nP - L d l l D T  d l l \ J  Q t ) J  v u r r L -  r J r r  \

pe r t i nen t  t o  t he  as -cessmen t  p rocess
sha ] l  be  made  ava i l ab -Le  t c  t he
assesso rs  on  a  t ime -L  Y  cas *  s  .

The Cour t  w i l l  assume fo r  purpcs€s  o f  a roument  tha t ,

under  th i s  s ta tu te ,  the  Maycr  v ;a - '  r€qu i reo  to  in fo rm the

assesso rs  o f  t he  i n f  o rma t i on  n€  rece t  r . zed  f  r om WASA

te l l i ng  h im  tha t  " t ha t  r es i cen t , a -  wa te r  supp l i es  had

tes ted  above  t he  Env i r on lT ren ta l P rc tec t -Lon  Aqencv ' s

' ac t i on ' l eve l  f o r  l ead  con ta i r r r na t i on "  and  t ha t  t es t s  a t

some 26 r es i dences  had  de tec tec  -L  ea i  bevond  accep tab le

Even  i  f - .  - , 1  a  r m c ^  t  h a  :  e  e a Q  e ^ r Q
a J v L 9 ,

t h i s  i n f o rma t i on ,

have  t o l d  t hem tha t  any  o f  pe t i * . - c r . € l ' s '  p rope r t i es  had

excess i ve  1eve1s .  I  f  t he  t es * .  - r  * c  wne tne r  t he  assesso rs

"shou l -d  have  known"  o f  l - ead  ccn ta r , ' r i na t  - L  on  1n  anV  c f  t he

n i n e s  i n v o l v r - '  ' : ' .  * ^ + r * r - r r t e r . '  r y c r  c - t  - , c c .  i n  n r r l e f  t Oy r l J s J  r r r v v r v € L . l  J l , l  P g L - f  L I L / J J L T i  j - -  - F E -  L J C - 7  l i r  L / J . \

ho ld  i n  pe t i t i one rs '  f ava r ,  a  cou r - i  wou - i d  need  t o

conc lude  t ha t  t hey  we re  ob l  i  gec  i  c  ca  . . r se

L : - i S  C a - q € ,  w O U l d  n O t

i  - . . , ^ ^ + ;
_ L l . i v c - -  L _ r ga

in

+  - i  ^ -  ^
L - L U I ] J

+ ^ ^ +t o  be  made  t o  de te rm i . ne  t ha t

ex i  s t  .

The  Cou r t  i s  i nc l i ned  t c  \ ' ' ,  €v ;  - r - r €  t es t  a - c  whe the r ,

af te r  reasonab le  inves t iga t ion  c - i -e t - ,  tne  scurces

29



"ava i lab le "

charged  w i th

on ' l  v  cJec i  c l e  whe the r  L  r : r

" unde r  no  c i r cums ta r . cc  s  "

tax  re fund  su i t .

poss ib le  tha t  in

t o  t he  ass€ssc t ,  * - : - €  cssess ( I

know- i  ecc€ L  - -
L J \  L J . q  t L L * .

- .  c 6 c : - c _ c : .  r - e l (

L  -  s  o -  -  ' l -  L

c  a  -  t ' t -  ( -  f \ c

r€ ' - - : - ( : .€ : - .  : ,a - ; (

C C  - -  C  
- . 1 ' : €

l - z - v "
! 9 4  +  }  

,

: U L ] .  C

/ ^ ^ , ,  * t s  1 ^  ̂ . , . i  - . .L O U r f ' ,  n a v J - n g

i nadequacy  o f  l ega l  r en rec ' .

Pe t i t i one rs  do  no t  con te l - r c

'  a -  r

C -  q  - l ! -  !

5 ( : t C  a - .

CC.U I  - .

: q q o q q r . l r q  . r 1 V e n  t i r eY - C I € a C  I  e - , . i e .  - .  t h a t

had been prov idec i  -c ' ) '  V i r - - -aA,  \ {c ; -  c  .c€

d e t e r m i n i n g  w h e t h e :  e > - c c - c * c - - . - (  -  e G c  € ) :  - . . ' .  c c  : . . c i .  ' . : . c ' r  ' . r - €

' l  
^ ^ l  

' l  
^ r . ^ ' l  ^- L e a o  - L e v e - L S  - I n  a n \ , c l a -  r €

shou ld  have  been L l l c

-L  awi r . e : a - C  t " !  ( . ' ,
L , l C

and  the  f  ac t s ,  "  I 4 r i  - L  1 i  a r r s 1 - - a " l l Ca n r r  C ' i

reach  tha t C O n C ] . u - e l C r r  i f .  t f - r  - '  C c - c €

2 .  I s  t he re  P roc f  o f  l r r epa rab le  Ln ju r y  and
Inadequa te  LegaL  F ,emedy?

Pe t i t i one rs  mus t  a , sc  r r c \ r €  " , r r € ra !a i _ - ;
G ] ] U

L C , .  '

: : - € -

1ega l  r emedy ;  t he  Law  p rc i - . . c€ :

r r - C .

c t - - € .

r [  - C \ :

c€ I



S 47  -825  .  01  (  f - t  1  ,  i n  the  Super io r  Cour t ,  D .C.  Code  SS 47  -

825 .01  ( j -1 )  ,  47 -3303 ,  and  in  the  Cour t  o f  Appea ls ,  D .C.

Code S  47-3304 .4  Ra ther ,  pe t i t i oners  a rgue  tha t  " Ia ]n

admin is t ra t i ve  p rocess  a t  wh ich  hear ino  o f f i ce rs  a re

ac t ing  i11ega11y ,  a rb i t ra r i i l '  anc i  capr i c ,ous ly  i s  r io t  an

adequa te  remedy .  "  They  c i  te  va r i cus  €xar r ,p i  es  o f

assessors  fa i l i ng  to  rece ive  ev idence ,  "bar I r ] i ng ,

ca tego r i ca l l y ,  t he  i n t r oduc t i on  o f  an ) '  e r ' l dence  o f  l ead

con tam ina t i on  o r  l eac i  wa te r  p i pes  a -q  a  g round  f o r

appea l i ng  some  p rope r t y  asses *smen ts ,  "  anc i  t hen ,  i n  one

ins tance ,  r educ ing  an  assessmen t  basec  on  l ead

con tam ina t . i on  "no tw i  t hs tand i  nq  t he  f  a  c t  t ha t  I  t he

taxpaye r l  p resen ted  no  d i r ec t  ev i c i ence  o f  l ead  wa te r

p i pes  o r  f  ead  con tam ina t  j on .  "  (Emphas  j .  s  i n  t he

o r i g i na l .  )

Con t ra r y  t o  t . he  pe t i t  j cne rs '  pe rc€p t  j  cns  o f  t he

Cou r t ' s  r u l i ng ,  t he  Cou r t  d rd  no t  mean  t c  s t a te  o r  -mp l y

tha t  i t  condoned  a rb i t r a r v  adm in i s t r a t i ve  ac t i on .  The

Cou r t ' s  po in t  was ,  anc j  j s ,  t ha t  - such  ac t - cn  c j oes  r r o t  mean

a  T h i - .  c a s e . i s  t h u s  u n l i . k e  S o u t h  C a r o . l i n a  r ' .  F e q a : , ,  4 ( a  U  S .  3 6 1
( 1 9 8 4 ) ,  w h e r e  C o n g r e s s  h a d  p r c v i c j e d  n o  a - I t e r n a t j v e  r e r r e o ) /  t o  * - h e

p e t i t i o n e r .  f  n  $ g g n ,  t h e  S u p r e m e  C c i - : r t  n e L c  t h a t  w h e r e  r , c  . . i t e r n a t i v e
r e m e d y  w a s  p r o v i d e d ,  t h e  p e t j t j o n e : -  r , e e c i  n o t  m e e ' .  t n €  f i r s t  c r o n g  o f  t h e
W i L J i a m s  P a c k i n q  t e s t .  1 d .  a t  3 ? t .



tha t  an  adequa te  1ega1

admin is t ra t i ve  aqencv

r o m a r l r . t  r  e

{ : , . i

su i t ,  the  cour ts  a re  ava i lab le

un lawfu l  ac t ion .

pe t i  t i one rs  an  ac iequa te  remedr , '  .

*er
" ' f u l l  oppor tun i t y  to  l i t i ga te  ih - :  c

in  a  re fund  su i t ,  " '  t he

- e L l l c

-  +  -  r -  - -  1 . - - ;

L t l r

r - c  a

- , l l f

r emedv .  'Un i t ed  S ta tes

479  U .S . ' 7 ,  13  ( I 914 ) (quo t i ng

176 )  .

Eo i -  .  cne

C.  CONCLUSTON

The  pe t i t i one rs  have  sa t i s i i ec  : , e

Ba r r y  t es t ,  and  t hey  mus t  sa t i s f  1 ;  I  :  t . '

j  u r i  sd i c t i on  .

Acco rd ing fy ,  t he  Cour t  ORDERS

Recons ide ra t i on  i s  DENfED.

S ]GNED TN CHAMBERS

January  31 ,  2005

L l l c

I/.
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